CHAPTER IV

PROCUREMENT AND CONTRACTING PROCEDURES
I.
INTRODUCTION
Chapter IV describes rules and procedures for the use of CDBG funds to purchase and contract for supplies, equipment, labor and services. Follow your own jurisdiction’s procurement procedures provided they conform to State law and the standards established by the Common Rule as adopted by the ADECA.

Acceptable procurement standards for Federal grants are based on five basic principles.

1.
Equal Treatment - A basic guarantee of equal treatment to all prospective suppliers of items or services to be purchased should be embodied in every municipal/county procurement procedure.

2. Maximum Open and Free Competition - A municipality/county must ensure that maximum open and free competition is sought for every purchase, regardless of the dollar value of the purchase, or the article or service to be bought.

3.
Arms-Length Business Relationships - The relationship between the municipality/county and the contractor must be an “arms-length” business arrangement under which the rights of both parties are stated clearly in the contract.

4.
Remedies - Both parties to a contract should have the right to remedy a situation in which either believes it is being required to do more than its contractual obligation indicates. Just as the contract requirements must be stated specifically, the rights of each party to remedy undesirable conditions must be defined clearly.

5.
Socioeconomic Objectives - The procurement process does allow limited deviations from the first two principles discussed above in order to support and provide opportunities to businesses considered socially or economically disadvantaged.

The following references list State and Federal regulations and laws that apply to procurement and contracting. These rules and procedures are discussed throughout the chapter. The tasks identify standards to achieve the objectives stated above. They are:

TASKS A:
Identify and Follow Federal, State, and Local Requirements.

B:
Identify State and Federal Bonding Requirements.

C:
Establish Written Procurement and Selection Procedures to Include a Written Code of Conduct.
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D:
Identify Method of Procurement.

E:
Prepare Standard Bid Package and Contracts.

F:
Using Local Manhours and Equipment for Public Improvements.

G:
Procuring Architects, Engineers, and Other Professional Services.

H:
Procuring Supplies and Equipment.

I:
Procuring Construction Services.

II.
REFERENCES
*
Code of Alabama, Title 41, Municipal/County Competitive Bid Law, hereinafter referred to as the “Competitive Bid Law,” Chapter 16 provides requirements for competitive bidding on contracts.

*
Code of Alabama, Title 39-1-1 (Supp. 1997), Public Works, provides requirements for bonding, advertising and contract award for public works projects (Exhibit IV-8).

*
State of Alabama, Title 36, Code of Ethics, For Public Officials, Employees, etc.

*
Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments or the Common Rule, as adopted by the ADECA.


**
Subpart C.36, describes bonding and insurance requirements.

**
Subpart C.36, describes methods to use to obtain goods and services.

**
Subpart C.42, describes record retention requirements.

**
Subpart C.20, describes standards for financial management systems.

**
Subpart C.40, discusses monitoring and reporting performance.

*
OMB Circular A-87, Cost Principles for State and Local Governments, establishes principles and standards for determining costs allowable to grants, contracts, and other agreements with State and Local governments.

Contact the ADECA for documents not found in the Management and Implementation Manual.
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III.
GRANTEE RESPONSIBILITIES
Local written procurement procedures should be followed. However, procurements for CDBG assisted activities must conform to the standards of the Common Rule and applicable Federal and State laws. Your local systems may need modification to comply with these requirements.

Compliance monitoring will be performed by the ADECA staff to ensure your community’s written purchasing procedures qualify as an “approved” system. If you have questions about whether your system meets Federal and State requirements, seek the advice of your city/county attorney. Contact your CDBG Program Supervisor for clarification and technical assistance.

The following tasks present standards and procedures for procurement of materials, equipment, labor and services for Federally assisted projects. This chapter is presented as a guide and does not relieve your local government of compliance with applicable local, State, and Federal laws and regulations.

TASK A:
IDENTIFY AND FOLLOW FEDERAL, STATE AND LOCAL REQUIREMENTS
The Reference section of this chapter lists State and Federal laws and regulations applicable to purchases and contracts. Review and modify your present procurement policies and procedures to make sure they comply.

“WHETHER LOCAL, STATE, OR FEDERAL, THE MOST STRINGENT LAW OR REGULATION MUST BE FOLLOWED.”

Federal procurement standards and guidelines are viewed as “in addition to, not to take the place of” local and state policies and procedures. If local standards are more restrictive then they prevail.

The Alabama “Competitive Bid Law” and bonding and insurance requirements are examples of prevailing standards more restrictive than Federal law. The “Competitive Bid Law” requires contracts for “the purchase or lease of material, equipment, supplies, or other personal property” involving seven thousand, five hundred dollars ($7,500) or more be let by “free and open competitive bidding on sealed bids, to the lowest responsible bidder.” (Federal law requires $25,000 or more - thus State law prevails.) Competition may be sought through small purchase procedures for purchases less than $7,500.

State bonding and insurance requirements also prevail until the construction contract exceeds $100,000 or more. Task B, below, discusses bonding in detail.

Consult your community’s attorney regarding your present system’s compliance with Federal and State requirements.
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TASK B:
IDENTIFY STATE AND FEDERAL BONDING REQUIREMENTS

To secure the financial interest of the city, county, State and Federal governments, prospective construction contractors should be required to post bid guarantees at the time a proposal is submitted and a performance bond when the contract is awarded. Federal law permits CDBG recipients to follow local and state bonding and insurance requirements unless the construction contract or subcontract is $100,000 or more. (All bonding requirements are discussed below.) At a minimum a local unit of government or any subdivision receiving a CDBG grant will be required to cause bidders to furnish the following: bid guarantee, performance bond, and payment bond. Your local requirements must be followed if they are more restrictive than those cited in the chart on Page VI-5.

*
Performance and Payment Bonds shall be obtained from companies holding certificates of authority as acceptable sureties. No personal checks are to be accepted for any such bonds.

*
Bid Guarantee - Bidders may submit either a bid bond or certified check.
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State and Federal Bonding and Insurance requirements are discussed in percentages (%) of the total contract price.

TYPE OF CONTRACTS
REQUIREMENTS
AND BONDS
STATE
FEDERAL
CONSTRUCTION - PUBLIC WORKS AMOUNT: $5,000 TO $99,999
Bid Guarantee
5%**

Performance Bond
100%

Payment Bond
50%

AMOUNT:
$100,000+
Bid Guarantee

5%

Performance Bond

100%

Payment Bond

100%

CONSTRUCTION CONTRACTS OTHER THAN PUBLIC WORKS AMOUNT:
$2,000 TO $99,999
Bid Guarantee
***

Performance Bond
As specified in the



Advertisement for Bid

Payment Bond
As specified in the



Advertisement for Bid

AMOUNT:
$100,000+
Bid Guarantee
5%

Performance Bond
100%

Payment Bond
100%
**
Construction — Public Works Bid Guarantee is 5% not to exceed $10,000, however Common Rule does not cap at $10,000, so ADECA currently requires 5%.

*** State law requires bid bond on all contracts greater than $10,000. Bid Bond shall be as specified in the Advertisement for Bid. For contracts under $10,000 bid bonds are optional.
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Task C:
ESTABLISH WRITTEN PROCUREMENT AND SELECTION PROCEDURES
Written procurement and selection procedures help to ensure labor, materials and services are obtained efficiently, economically, and in compliance with local, State and Federal laws and regulations. Check your local written policies and procedures to see if they comply with the Common Rule and the following requirements:

PROCUREMENT
Your local system should:

1.
Assign purchasing function to one individual to help avoid the purchase of unnecessary or duplicative items, to ensure legal and program compliance, and to assure that proper documentation is maintained.

2.
Identify and authorize one person in the CDBG program to initiate and control, and another person to approve CDBG procurements.

3.
Maintain a code of conduct or ethics which governs the performance of officers, employees, or agents engaged in the award and administration of contracts supported with Federal funds. This code should specify standards of behavior and sanctions for violations of those standards.

4.
Ensure that no purchase or contract is divided into parts for the purpose of avoiding the “Competitive Bid Law.” Any such partial contract shall be void.

5.
Establish procedures to avoid unnecessary, duplicate or ineligible purchases.

6.
Determine the most economical approach to procurement such as to:

*
Consider consolidation or breaking out of purchasing.

*
Analyze lease versus purchase alternatives.

*
Consider state and local intergovernmental agreements for procurement of common goods and services. The State of Alabama Purchasing Division establishes annual contracts for use by any local government.

7.
Make sure proper method of procurement is used. (Methods discussed in Tasks D, G, H, and I, below.)
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8.
A process to prohibit the cost plus a percentage of cost and percentage of construction cost method of contracting.

9.
Systems to verify financial, contractual, and programmatic compliance before payment is made.

10.
A procedure to support the national policy to award a fair share of contracts to small, women-owned and minority-owned businesses. (Examples of affirmative steps are discussed in Chapter V, Task D.)

11.
A system to maintain procurement records with sufficient detail of the history of procurement.

12.
Procedures that do not restrict or eliminate competition.

13.
A policy regarding bidding.

14.
A “Classification of Purchases” such as commodity and non-commodity.

15.
A system to develop bid specifications and contracts that comply with local, State and Federal law, regulations and requirements.

16.
A contract administration system to ensure that contractors and subcontractors and vendors perform according to the terms, conditions and specifications of their contract or purchase order.

17.
Proper selection procedures (discussed below).

SELECTION PROCEDURES
All procurement transactions must be conducted in a manner that provides maximum free and open competition. Your community’s written selection procedures must provide, at a minimum:

1.
Solicitations of offer that:

*
Contain a clear and accurate description of the technical requirements for the material, product or service to be procured. Such description must not, in competitive procurements, contain features which unduly restrict competition.

*
Clearly state all requirements bidders must fulfill such as adequate licensing, as well as the factors used to evaluate bids or proposals.
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2.
Awards must be made only to responsible contractors that possess the potential ability to perform successfully under the terms and conditions of a proposed procurement. Consideration shall be given to such matters as:

*
Contractor integrity,

*
Compliance with public policy,

*
Record of past performance:

**
Quality of work,

**
Timeliness and cost control,

**
Conformity with specifications,

*
Purpose for which required,

*
Terms of delivery,

*
Transportation charges,

*
Dates of delivery,

*
Reasonableness of costs.

TASK D:
IDENTIFY METHOD OF PROCUREMENT

Procurement under grants must be made by one of the following methods:

*
Small Purchase Procedures,

*
Competitive Sealed Bids (publicly advertised),

*
Competitive Negotiation (RFP), or

*
Noncompetitive Negotiation (sole source).

The description of these methods includes State and Federal laws. State law is more restrictive in some cases and therefore prevails. Remember if local laws and procedures are more restrictive then they must prevail.

1.
Small Purchase Procedures
Small purchase procedures are those relatively simple and informal procurement methods that are sound and appropriate for the procurement of equipment, materials, supplies or other property costing in the aggregate less than $7,500. Your community should follow local laws and systems for small purchases.
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*
At a minimum, price or rate quotations must

be obtained from an adequate number of qualified sources. Documentation is essential.

*
State CDBG Intergovernmental Policy Letter Number 1 (Revision 8), “Policy on Selection of Engineers, Architects, Consultants, Other Professional Services Relating to Procurement of, and Expenditures Made, In Regard to State CDBG Funds” allows Small Purchase Procedures for professional services in the aggregate not more than $100,000 (See Exhibit PL-1).

*
Additionally, Alabama Act 97-225 allows public works construction contracts of less than $50,000 to be let through the use of small purchase procedures without the need for sealed bids.

2.
Competitive Sealed Bid (Publicly Advertised)

Section 41-16-50, “Competitive Bid Law” requires competitive bids to be taken on contracts for the purchase or lease of materials, equipment, supplies or other personal property involving $7,500 or more. Also, Alabama Act 97-225 mandates competitive sealed bids for public works construction projects totaling $50,000 or more. Procurement of professional services is exempt from the “Competitive Bid Law.”

Sealed bids are publicly solicited through formal advertising. To be feasible to use competitive sealed bids the following conditions must be present:

*
A complete, adequate, and realistic specification or description of the purchase is available;

*
Two or more responsible bidders are willing and able to effectively compete for the business; and

*
The procurement lends itself to a firm-fixed-price contract that allows selection of the successful bidder based principally on price. Cost plus a percentage of the cost is prohibited.

Additionally, it must also comply with the following:

*
A sufficient time prior to the date set for opening of bids, bids must be solicited from an adequate number of known suppliers. In addition, the invitation must be publicly advertised.
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*
The invitation for bids, including specifications and pertinent attachments, must clearly define the items or services needed to allow the bidders to properly respond.

*
All bids must be opened publicly at the time and place stated in the invitation for bids.

*
A firm fixed-price contract award must be made by written notice to the lowest responsible bidder whose bid conforms to the invitation for bids. If specified in the bidding documents, factors such as discounts, transportation costs, and life cycle costs must be considered in determining which bid is lowest. Payment discounts may only be used to determine the low bid when prior experience of the grantee indicates that such discounts are generally taken.

*
Any or all bids may be rejected when there are sound documented business reasons in the best interest of the program.

3.
Competitive Negotiation
Competitive negotiation may be used if conditions are not appropriate for the use of sealed bids. Either a fixed-price or a cost-reimbursable type contract may be awarded, as appropriate. If competitive negotiation is used the following requirements apply:

*
Solicit proposals from an adequate number of qualified sources to permit reasonable competition. A Request for Proposals must be publicized and reasonable requests by other sources to compete must be honored to the maximum extent practicable.

*
Identify in the Request for Proposals all significant evaluation factors and their relative importance.

*
Provide mechanisms for technical evaluation of the proposals received, determinations of responsible vendors for the purpose of written or oral discussions, and selection criteria for contract award.

*
Award may be made to the responsible offerer whose proposal will be most advantageous to the procuring party, all factors considered. Unsuccessful offerers should be notified promptly.

*
Competitive negotiation procedures may be used for the procurement of architectural/ engineering or other professional services. By this method, competitors’ qualifications are evaluated and the most qualified competitor is selected, subject to negotiation of fair and reasonable compensation.

IV-10

State CDBG Intergovernmental Policy Letter Number 1 (Revision 8), “Policy on Selection of Engineers, Architects, Consultants, Other Professional Services Relating to Procurement of, and Expenditures Made, In Regard to State CDBG Funds” addresses modifications to procurement of professional services. Briefly:

*
Professional services costing not more than $100,000 may be procured by the use of Small Purchase Procedures, although competitive negotiation is the recommended method of procurement.

*
Services costing more than $100,000 require competitive negotiation (with two or more providers), except when justified by one or more of the special situations addressed in the policy letter.

*
Proposed costs for professional fees must not exceed the limits imposed by State CDBG Intergovernmental Policy Letter Number 12(a) or the FmHA Engineering Scale (see Exhibits PL-12(a) and I-2, respectively).

4. Noncompetitive Negotiation
Noncompetitive negotiation or “sole source” procurement is limited to the following:

*
The item or service is available from only one source.

*
Urgent public need or emergency will not allow for a delay caused by advertising.

*
After solicitation of a number of sources, competition is determined inadequate or only one response is received.

*
State CDBG Intergovernmental Policy Letter Number 1 (Revision 8) addresses noncompetitive negotiation. See Exhibit PL-1 for details.

Such contracts shall be made with responsible contractors or vendors who are able to perform successfully under the terms and conditions of a proposed procurement. Consideration shall be given to contractor integrity, record of past performance, financial, and other technical resources or accessibility to other necessary resources.

Caution must be exercised when using this method of procurement. You must ensure:

*
Proper documentation that one or more of the above circumstances existed.
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*
There is no conflict of interest by the parties involved.

*
Costs for the service(s) are clearly in line with State approved ranges or other acceptable industry standards.

TASK E:
PREPARE STANDARD BID PACKAGE AND CONTRACTS
If your CDBG program requires procurement of materials, equipment, labor and/or professional services by contract, you must prepare, as appropriate, a standard bid package and contract(s). The purpose is to develop documents that comply with Federal and State laws and regulations.

To assist with this task the ADECA has prepared a sample “Standard Bid Package” for both regular CDBG and joint CDBG/Rural Development projects; a sample “Contract for Professional Services”; Part II, Terms and Conditions to include with professional services contracts; and has provided sample contracts for engineering services (Exhibits IV-1, IV-2, IV-3 (a), IV-3 (b), and VI-4, respectively). The use of these samples is optional. Forms included in the samples are not required as long as comparable information is included. The use of these samples will not relieve your community of its obligation to assure compliance with all laws and regulations, both State and Federal.

In addition to provisions of a sound and complete bid package and contract, these documents must contain certain Federal and State provisions, conditions, and certifications. The following chart lists required provisions by type and amount of contract. To locate the provision use the page number given at the end of the provision and reference Exhibit IV-1, “Standard Bid Package.”
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Contract and Subcontract Provisions
O  =  Contracts and Subcontracts other than Construction or

Housing Rehabilitation

C  =  Construction Contracts
R = Housing Rehabilitation


Below
Above

PROVISION
$10,000
$10,000

O
C
R
O
C
R

Equal Opportunity

Certification of Bidder Regarding Equal Employment

Opportunity (p. IV-43)



X
X
X

Certification of Bidder Regarding Section 3 and

Segregated Facilities (p. IV-44)



X
X
X

Contractor Section 3 Plan (p. IV-45)



X
X
X

Proposed Subcontractor Breakdown

(Section 3) or equivalent (p. IV-47)



X
X

Estimated Project Workforce Breakdown (Section 3) (p. IV-48)
X
X

Certification by Proposed Subcontractor Regarding Equal

Employment Opportunity (p. IV-49)



X
X
X

Certification of Proposed Subcontractor Regarding Section

3 and Segregated Facilities (p. IV-50)



X
X
X

Section 402-Vietnam Era (p. IV-100)



X
X
X

Architect/Engineer’s Certification of Compliance with Architectural Barriers

Act of 1968 (Exhibit IV-6)

X
X
X
X
X

Title VI Clause (p. IV-98) 
X
X
X
X
X
X

Section 109 Clause (p. IV-98)
X
X
X
X
X
X

Section 3 Clause (p. IV-98)

(Written Plan if $10,000+)
X
X
X
X
X
X

Age Discrimination Act of

1975 (p. IV-103)
X
X
X
X
X
X
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Below
Above


$10,000
$10,000

O
C
R
O
C
R

Rehabilitation Act of 1973

($2,500+) (p. IV-99)
X
X
X
X
X
X

Non-segregated Facilities Clause (p. IV-97)



X
X
X

Equal Opportunity Provisions

 (3-paragraph) (p. IV-98)
X
X
X

Executive Order 11246 Clause

 (p. IV-89)



X
X
X

Notice of Requirement for

Affirmative Action to Ensure

Equal Employment Opportunity

(E.O. 11246) (pp. IV-90)



X
X
X

Standard Federal Equal Employment

Opportunity Construction Contract

Specifications and Goals and

Timetables (E.O. 11246) (p. IV-91)




X
X

Labor and Other State/
Federal Standards
Provisions-HUD-4010 (p. IV-77)

X
*

X
*

Wage Rate Decision (p. IV-105)

X
*

X
*

Clean Air/Water ($100,000) (p. IV-103)




X


Flood Insurance, if any (p. IV-70)

X
X

X
X

Special Conditions Pertaining

To Hazards, Safety Standards,

And Accident Prevention (i.e., Lead-Based

Paint Clause p. IV-104)

X
X

X
X

Bonding and Insurance Provisions

(p. IV-54)

X
X

X
X

Violation/Breach of Contract (p. IV-65)
X
X
X
X
X
X

Conflict of Interest (p. IV-75)
X
X
X
X
X
X

Access to Records/Maintenance

Of Record Clauses (p. IV-64)
X
X
X
X
X
X

Termination Clause(s) (p. IV-67)
X
X
X
X
X
X

*The Davis-Bacon Act and other laws apply to housing rehabilitation when rehabilitating a structure consisting of eight (8) units of more.
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TASK F:
USING LOCAL MANPOWER AND EQUIPMENT IMPROVEMENTS FOR PUBLIC
Your locality may use local manpower and equipment for either local contributions or in lieu of contracting for labor or equipment. State CDBG Intergovernmental Policy Letter Number 3, “Policy on the Use of Match in the Community Development Block Grant Program As Related to Local Man Hours and Use of Equipment,” provides uniform standards to ensure auditable records of such projects. Refer to Exhibit PL-3 for complete information.

TASK G:
PROCURING ARCHITECTS, ENGINEERS, AND OTHER PROFESSIONAL SERVICES
Professional service providers include, but are not limited to consultants, architects, engineers, lawyers, data processors, auditors, and appraisers. The competitive negotiation procurement method is suggested for the solicitation of this type of service (Task D-3, above).

State CDBG Intergovernmental Policy Letter Number 1 (Revision 8), “Policy on Selection of Engineers, Architects, Consultants, and Other Professional Services Relating to Procurement of and Expenditures Made in Regard to State CDBG Funds,” modifies Common Rule procurement requirements. Refer to Exhibit PL-1 for the full text of the modifications; however, a summary is provided:

*
Allows the use of “small purchase procedures” for services costing in the aggregate not more than $100,000. Must ensure and document maximum free and open competition.

*
Requires competitive negotiation for services costing over $100,000 and identifies justified exceptions.

*
Establishes guidelines for competitive negotiations.

*
Discusses type of contract:

**
Fixed price,

**
Cost reimbursable (maximum amount specified),

**
Disallows percentage or cost plus percentage type contract.

*
Allows payment for certain services rendered prior to grant approval.

*
Exempts procurement procedures when contracting with a Regional Planning Commission.

The following steps provide one approach to procuring professional services according to Federal and State requirements.
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1.
Define in writing the nature and extent of the service or services required. This document should contain detailed and explicit descriptions of required work or service. This document will ultimately serve as the Scope of Work for the contract.

2.
Develop written criteria, including geographical preferences if applicable, for selecting the most qualified firm or individual to perform the required services. These criteria may be used to evaluate statements of qualifications or proposals depending on the solicitation method chosen by the recipient jurisdiction.

3.
Select a preferred method of soliciting interested firms:

*
Request for Proposals — must specify the type of contract, anticipated start and completion dates, and evaluation criteria that will be used to rank proposals.

*
Request for Statement of Qualifications — must review and rank each statement received and either contact the first two or three choices to request a proposal covering the scope of services and estimated costs, or select the top firm and begin negotiations.

4.
Develop a Request for Proposals which includes at a minimum (Exhibit IV-5, Request for Proposals, is provided as a guide or example. Its use is optional.):

*
Explanation of the project.

*
Scope of work - detailed and explicit descriptions of required work or service.

*
Anticipated start and completion dates.

*
Type of contract to be provided:

**
Fixed price,

**
Cost reimbursement (maximum amount specified).

*
Evaluation or award criteria such as:

**
Understanding and familiarity with the needs and environment of the community,

**
Technical approach,

**
Resources and organization,
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**
Experience (past performance, quality of work, timeliness, etc.).

5.
Distribute or publish proposals or requests for Statement of Qualifications.

*
Mail to appropriate businesses on the solicitation list or those identified as qualified, or

*
Publish in trade magazines, publications, and newspapers that proposals or Statements of Qualifications are being solicited.

*
Allow sufficient time for businesses to submit proposals or Statements of Qualifications.

6.
Take affirmative steps to solicit proposals from local, minority-owned, female-owned and small firms (Chapter V, Task D).

7.
Review and evaluate Statements of Qualifications or proposals received (use evaluation criteria established in Step 2 and included in the Request for Proposals). Evaluations must be thorough, uniform and well-documented.

8.
Verify that preferred professional services provider is not debarred and ineligible to work on Federally assisted projects.

*
Research the Internet for debarred status of prospective professional services providers under “Excluded Parties List” (See Chap. VI for step-by-step procedure for accessing this information).

*
Document results of inquiry in files.

9.
Select the most qualified firm or individual to do the work and negotiate a fair and reasonable price for services to be rendered which falls within State approved ranges or other acceptable industry standards.

10.
Prepare a contract agreement which contains the following provisions:

General Administrative Provisions
*
Effective date of contract.

*
Names and addresses of city/county and firm.

*
Names of representatives of city/county and firm who will act as liaison for administration of the contract.
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*
Citation of the authority of the city/county under which the contract is entered into and source of funds.

*
Conditions and terms under which contract may be terminated by either party, and remedies for violation/breach of contract.

Scope of Services

*
Detailed description of extent and character of the work to be performed.

*
Time for performance and completion of contract services, including project milestones, if any.

*
Specification of materials or other services to be provided by both parties, e.g., maps, reports, printing, etc.

Method of Compensation
*
Provisions for compensation for services including fee and/or payment schedules and specification of maximum amount payable under contract.

Federal Standards Provisions
*
See Task E, as well as Exhibit IV-4, for appropriate contract provisions.

11.
Submit contract to city/county attorney for legal review for compliance with Federal, State and local laws.

12.
Submit contract to council/commission for action according to standard local procedure. Award and execute contract.

13.
Promptly provide written notification to unsuccessful respondents.

14.
Establish contract file and include (at a minimum):

*
Description of method used to select professional service contractor.

*
Qualification Statements, Request for Proposals and proposal(s) received.

*
Negotiation methods.

*
Verification of contractor/firm eligibility.
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*
Contract for services.

*
Requests for payments.

*
Progress reports.

*
Records of partial payments and supporting documentation (include also in financial management files).

*
Contract amendments, if any, and rationale for amendment, as well as evidence of prior written approval.

*
Correspondence.

*
Equal Opportunity documents, if any.

15.
Monitor contract for:

*
Compliance with Federal, State, and local laws and provisions.

*
Performance of scope of services.

*
Progress payments and reports. Validate work or services prior to payment.

TASK H:
PROCURING SUPPLIES AND EQUIPMENT
Purchasing supplies and equipment normally falls under the small purchases procurement method (Task D-1, above).

The State “Competitive Bid Law” allows small purchase methods to be used for procurements up to $7,500. Some jurisdictions establish a lower dollar level. Check with your locale’s purchasing officer about existing procedure. Follow them provided they do not conflict with Federal or State law. Formal advertising or the competitive sealed bid method is required for purchases or leases involving $7,500 or more. No purchase or contract shall be divided into parts to avoid the “Competitive Bid Law”. Any such partial contract shall be void.

Purchases under $7,500
*
Follow local existing purchase procedures.

*
At a minimum, obtain price or rate quotations from an adequate number of qualified sources. Document files.

*
Obtain quality goods at the best price.

*
Use fair, efficient and effective system.
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*
Use small, local, women-owned and minority-owned businesses when possible. Document all good faith efforts (See Chapter V, Task D).

*
Obtain prior written State approval for equipment purchases. Equipment means tangible property having a useful life of more than one year and a unit acquisition cost of $500 or more.

**
Submit letter of request to your ADECA Program Supervisor. Exhibit PL-5, State CDBG Intergovernmental Policy Letter Number 5, “Policy on Grantee Property Management Procedures” provides procedure.

*
Document files concerning actions and methods used in purchasing.

Purchases $7,500 or More
*
State “Competitive Bid Law” requires the competitive sealed bid method.

*
Use small, local, minority-owned and women-owned businesses when possible (Chapter V, Task D).

*
Obtain prior written approval from the ADECA for equipment purchases. Follow State CDBG Intergovernmental Policy Letter Number 5, for requirements.

*
Any contracts or agreements must include required Federal standards and provisions. See Task E, above, for requirements.

TASK I:
PROCURING CONSTRUCTION SERVICES
Alabama Act 97-225 mandates that an awarding authority let contracts for public works improvements involving $50,000 or more through the sealed bid process. Procurement of construction services in excess of $2,000, including housing rehabilitation of a single structure with eight (8) units or more, must comply with the Davis-Bacon Act. Furthermore, other Federal and State laws and regulations, such as Federal equal opportunity and State bonding requirements, shall apply.

Federal and State regulations require compliance with many provisions. The following steps present a suggested approach to assist in meeting these requirements.

1.
At least 45 days prior to bid advertisement obtain the applicable Federal Wage Rate Decision from the U.S. Dept. of Labor via the Internet (see procedure for obtaining wage rates in Chapter VI of this manual). Include these wage rates in the bid documents.
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2. Have your architect or engineer prepare technical bid specifications. These specifications should provide complete and accurate descriptions of the specifications for materials, products and services to be provided or performed.

3.
Give a copy of the “Standard Bid Package” to the architect/engineer preparing technical specifications so they can be included in the bid and construction contract documents (Exhibit IV-l(a) or equivalent).

*
Make sure they include required Federal and State provisions and clauses.

4.
Have city/county attorney review bid and contract documents which include:

*
Technical specifications;

* 
City/county, State and Federal requirements:

**
Equal opportunity/civil rights,

**
Labor standards requirements,

**
General provisions such as termination clauses, access to and retention of records, etc.;

*
Supplemental General Conditions;

*
Cost and pricing information;

*
Method of payment;

*
Advertisement for Bid;

*
Bidder’s information which delineates the method of bidding, bid evaluation, the basis of contract award, etc.;

*
Contract Form;

*
Bid Bond Form;

*
Performance Bond Form;

*
Payment Bond Form;

*
Contractor Equal Opportunity Certification Forms, etc.

5.
Publicly advertise for sealed bids all construction projects of $50,000 or more as follows:
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*
Municipalities - at least once in a newspaper of general circulation published locally; or, if there is no newspaper of general circulation published in the municipality, post a notice at City Hall and other prominent places around town as deemed necessary to adequately inform potential bidders of the business opportunity.

*
Counties - at least once each week for three (3) consecutive weeks in a newspaper of general circulation published in that county.

*
In addition to the above, if the public works project will cost in excess of $500,000; counties and municipalities must also advertise for sealed bids at least once in three (3) newspapers of general circulation throughout the State.

*
Notify other potential bidders that may be interested in the work by mail, including a conscientious effort to inform qualified minority and female-owned firms of business opportunities.

6.
Ten (10) days prior to bid opening, verify that the Wage Decision has not changed.

7.
Maintain log of bidders who were sent or obtained bid documents as a result of advertising or other notification.

*
All bids received during the bidding period should be logged with the name and address of bidder, the time, and date of receipt.

*
Prior to accepting any bid for contracts in excess of $20,000, contact the State of Alabama’s Licensing Board for General Contractors (334-242-2839) to verify contractor’s:

**
Business license number,

**
Type or types of work permitted to bid on or to perform under his/her license, and

**
The maximum bid limits permitted to bid or perform in a single contract.

*
Refuse to accept any bid from a contractor that is not properly licensed.

8.
Keep sealed bids in a safe place.

*
Do not accept late bids.
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9.
Amendments to the bid documents, if any, must be sent to all bidders which were sent or who obtained bid documents. If amendments cannot be issued within 72 hours of bid opening, you may extend the bid opening date exactly one week.

10.
Conduct a public bid opening.

*
Hold a public meeting to open bids.

*
All bids should be read aloud during this meeting.

*
Minutes of the meeting should be maintained which document the:

**
project name and number,

**
time and date of the bid opening,

**
bidder’s name and bid amount in order of opening.

11.
Review bids.

*
Determine if they are legally and technically responsive.

*
Evaluate contractor's capacity to perform, including:

**
bidder’s experience,

**
past record of performance,

**
capacity of the firm to perform within the stated time,

**
bid amount.

*
You have 30 days from the date of bid opening to award the contract or reject all bids.

12.
When the lowest bid exceeds the amount allocated for the project, the city/county may reject all bids and re-advertise, provide needed funds from other sources, or modify or reduce the scope of the project.

*
If you have reason to believe available funds may be inadequate for the full scope of work proposed, deductible alternates should be considered.

*
Significant changes to the design or extent of the project may require a formal amendment prior to rebidding.
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*
If no contractors bid on the project, or if only one bid is received, the city/county may negotiate the price down within budgetary limits with any qualified contractor.

13.
Verify that contractor is not debarred and ineligible to work on Federally assisted projects (same as Task G, Step 8 above).

14.
Return bid guarantees.

*
All bid guarantees, except those of the three lowest bona fide bidders, shall be returned immediately after bids have been checked, tabulated, and the relation of bids established.

15.
Award contract to the lowest responsible bidder. If the contract is awarded to another bidder, a written statement must document the reasons why the low bidder(s) was/were not selected.

16.
Execute contract and secure performance and payment bonds.

*
Bidder to whom award is made must submit performance and payment bonds in the amount of the contract price within the period specified in bid documents or, if no period is specified, within ten (10) days after contract documents have been presented to him/her for signature. (Should extenuating circumstances prevail an extension not to exceed five (5) days may be granted.)

*
Approve contractor’s bonds and execute contract within ten (10) days of receipt.

*
Have the city/county attorney certify that the contract was let in compliance with all applicable laws.

17
Send “Notice of Contract Award” to your ADECA Program Supervisor within ten (10) days of the contract award. This notice must include:

*
Name of project;

*
Project location or address;

*
Name, address, and telephone number of contractor;

*
Employer Identification Number (IRS) or Social Security Number (if self-employed);

*
Date of contract award,

*
Contract amount;
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*
Contract number;

*
Estimated start and completion dates.

18.
Obtain Labor Standards and Equal Opportunity posters from the ADECA Labor Relations and Civil Rights Specialists, respectively. Also obtain your project designation sign from your ADECA Program Supervisor. The posters and sign should be given to the contractor at the preconstruction conference (See Chapter VI, Task C).

19.
Establish Contract File. This file should include at a minimum:

*
Preliminary design and cost estimates;

*
Final design documents and cost estimates;

*
Evidence that all necessary land or easement acquisition has been completed prior to advertising for bids (if applicable);

*
Bid and contract documents;

*
Approval of bid and contract documents by authorities having jurisdiction over the project, as appropriate;

*
Certification of Compliance with Architectural Barriers Act, if applicable (Exhibit IV-6);

*
Proof of publication of advertisement for bids;

*
Minutes of public bid opening;

*
Tabulation of bids;

*
Recommendation of award;

*
Notice of contract award;

*
Executed contract documents;

*
Certification of insurance/bonding.

20.
Proceed to Chapter VI, “Labor Standards - Contract Administration,” for administration and enforcement of labor standards and contract provisions.
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IV.
REQUIRED RECORDKEEPING AND FILES
Complete and accurate records and files must be maintained on all procurements and contracts. These files will provide a basis of all administrative activities to demonstrate compliance with local, State and Federal regulations and laws. At a minimum, files should contain:

*
Copies of reference and support materials, etc.

*
Written procurement and selection procedures.

*
Rationale for method of procurement.

*
Sample Standard Contract(s) and Sample Standard Bid Package.

*
Qualification statements, Requests for Proposals and proposal (s) received.

*
Preliminary and final design documents and cost estimates.

*
Evidence that all necessary land or easement acquisition has been completed prior to advertising for bids (if appropriate).

*
Applicable Wage Rate Decisions from the U.S. Dept. of Labor.

*
Bid documents.

*
Approval of bid documents by authorities having jurisdiction over the project as appropriate.

*
Certification of compliance with Architectural Barriers Act, if applicable.

*
Proof of publication of advertisement for bids.

*
Minutes of public bid opening, tabulation of bids, and recommendation for award.

*
Verification of contractor’s eligibility.

*
Notice of contract award. 

*
Executed contract documents. 

*
Certification of insurance/bonding. 

*
Written Section 3 Plans for contracts over $10,000.
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V.
REPORTING
*
Send “Notice of Contract Award” to ADECA once the construction contract has been let.

*
Notify ADECA Program Supervisor of the date, location, and time of the preconstruction conference for any project involving both CDBG and Rural Development funds.

*
Send a signed copy of the construction contract to ADECA prior to the first drawdown of construction funds.

VI.
COMMON PROBLEMS/DEFICIENCIES
*
Failure to have written procurement procedures.

*
Procurement policies fail to specify person with the authority to initiate Community Development purchases and contracts.

*
Failure to assign purchasing function to one individual (Central Purchasing Officer).

*
No written selection procedures.

*
Selection procedures are not clear.

*
Selection procedures restrict competition.

*
Failure to follow most stringent Federal, State, or local law or requirement.

*
Failure to seek competition in all procurements.

*
Absence of necessary documentation of procurement method used.

*
Vague or inadequate Scope of Services.

*
Contract missing one or more required conditions or provisions.

*
Bid and contract documents fail to include required bonding and insurance.

*
Inadequate or incomplete files.

*
Failure to comply with Federal and State procurement regulations.

*
“Notice of Contract Award” not sent to the ADECA.

*
Failure to use deductive alternative method when appropriate.
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*
Advertisements fail to comply with State Public Works laws.

*
Bids are not logged in, or seals broken.

*
Sealed bids are not kept in a safe place.

VII.
SUPPORT MATERIALS
*
State CDBG Intergovernmental Policy Letter Number 1 (Revision 8), “Policy on Selection of Engineers, Architects, Consultants, Other Professional Services Relating to Procurement of Expenditures Made in Regard to State CDBG Funds” (Exhibit PL-l).

*
Standard Bid Package (Exhibit IV-1(a)).

*
Contract for Professional Services (Exhibit IV-2).

*
Contract for Professional Services, Part II, Terms and Conditions


(Exhibit IV-4).

*
Standard Form of Agreement Between Owner and Engineer


(Exhibit IV-3 (b)).

*
State CDBG Intergovernmental Policy Letter Number 3, “Policy on the Use of Local Man Hours and Equipment Usage in the Community Development Block Grant Program as Related to Local Labor and Use of Equipment” (Exhibit PL-3).

*
Request for Proposals (Exhibit IV-5).

*
State CDBG Intergovernmental Policy Letter Number 5, “Policy on Grantee Property Management Procedures” (Exhibit PL-5).

*
Certification of Compliance with Architectural Barriers Act (Exhibit IV-6).
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